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The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)S Responsive to communication(s) filed on 24 October 2005 . 
2a)D This action is FINAL. 2b)[X] This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 10-20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) Q Claim(s) is/are allowed. 

6) E3 Claim(s) 10-20 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) ^ The specification is objected to by the Examiner. 

10) E3 The drawing(s) filed on 24 October 2005 is/are: a)D accepted or b)S objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
aM AH b)D Some * c)D None of: 

1 .£3 Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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2) EH Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) Information Disclosure Statement(s) (PTO/SB/08) 
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4) [U Interview Summary (PTO-413) 
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DETAILED ACTION 

The preliminary amendment filed on October 24, 2005 has been acknowledged. 

Specification 

The disclosure is objected to because of the following informalities: 
"windshield 30" (page 6, line 18) should be - windshield 34 --. 
Appropriate correction is required. 

Claim Objections 

Claim 10 is objected to because of the following informalities: 
- original claim 10 depends from cancelled claims 7-9. 
Appropriate correction is required. 

The numbering of claims is not in accordance with 37 CFR 1.126 which requires 
the original numbering of the claims to be preserved throughout the prosecution. When 
claims are canceled, the remaining claims must not be renumbered. When new claims 
are presented, they must be numbered consecutively beginning with the number next 
following the highest numbered claims previously presented (whether entered or not). 

Misnumbered claims 10-19 have been renumbered 11-20. 
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Drawings 

The drawings are not of sufficient quality to permit examination. Accordingly, 
replacement drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to 
this Office action. The replacement sheet(s) should be labeled "Replacement Sheet" in 
the page header (as per 37 CFR 1.84(c)) so as not to obstruct any portion of the 
drawing figures. If the changes are not accepted by the examiner, the applicant will be 
notified and informed of any required corrective action in the next Office action. 

Applicant is given a TWO MONTH time period to submit new drawings in 
compliance with 37 CFR 1.81. Extensions of time may be obtained under the provisions 
of 37 CFR 1 .136(a). Failure to timely submit replacement drawing sheets will result in 
ABANDONMENT of the application. 

Lines, numbers, and letters are not uniformly thick and well-defined. 

The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the device for 
determining at least one parameter of a medium flowing in a main direction of a flow in a 
line (claim 11) must be shown or the feature(s) canceled from the claim(s). No new 
matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
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prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1 .121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 



Response to Amendment 



The amendment to the claims filed on October 24, 2005 does not comply with the 
requirements of 37 CFR 1.121(c) because original claim 10 is not listed. Amendments 
to the claims filed on or after July 30, 2003 must comply with 37 CFR 1 .121(c) which 
states: 



(c) Claims. Amendments to a claim must be made by rewriting the entire claim 
with all changes (e.g., additions and deletions) as indicated in this subsection, except 
when the claim is being canceled. Each amendment document that includes a change 
to an existing claim, cancellation of an existing claim or addition of a new claim, must 
include a complete listing of all claims ever presented, including the text of all pending 
and withdrawn claims, in the application. The claim listing, including the text of the 
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claims, in the amendment document will serve to replace all prior versions of the claims, 
in the application. In the claim listing, the status of every claim must be indicated after 
its claim number by using one of the following identifiers in a parenthetical expression: 
(Original), (Currently amended), (Canceled), (Withdrawn), (Previously presented), 
(New), and (Not entered). 

(1) Claim listing. All of the claims presented in a claim listing shall be 
presented in ascending numerical order. Consecutive claims having the same status of 
"canceled" or "not entered" may be aggregated into one statement (e.g., Claims 1-5 
(canceled)). The claim listing shall commence on a separate sheet of the amendment 
document and the sheet(s) that contain the text of any part of the claims shall not 
contain any other part of the amendment. 

(2) When claim text with markings is required. All claims being currently 
amended in an amendment paper shall be presented in the claim listing, indicate a 
status of "currently amended," and be submitted with markings to indicate the changes 
that have been made relative to the immediate prior version of the claims. The text of 
any added subject matter must be shown by underlining the added text. The text of any 
deleted matter must be shown by strike-through except that double brackets placed 
before and after the deleted characters may be used to show deletion of five or fewer 
consecutive characters. The text of any deleted subject matter must be shown by being 
placed within double brackets if strike-through cannot be easily perceived. Only claims 
having the status of "currently amended," or "withdrawn" if also being amended, shall 
include markings. If a withdrawn claim is currently amended, its status in the claim 
listing may be identified as "withdrawn — currently amended." 

(3) When claim text in clean version is required. The text of all pending 
claims not being currently amended shall be presented in the claim listing in clean 
version, i.e., without any markings in the presentation of text. The presentation of a 
clean version of any claim having the status of "original," "withdrawn" or "previously 
presented" will constitute an assertion that it has not been changed relative to the 
immediate prior version, except to omit markings that may have been present in the 
immediate prior version of the claims of the status of "withdrawn" or "previously 
presented." Any claim added by amendment must be indicated with the status of "new" 
and presented in clean version, i.e., without any underlining. 

(4) When claim text shall not be presented; canceling a claim. 

(i) No claim text shall be presented for any claim in the claim listing 
with the status of "canceled" or "not entered." 

(ii) Cancellation of a claim shall be effected by an instruction to 
cancel a particular claim number. Identifying the status of a claim in the claim listing as 
"canceled" will constitute an instruction to cancel the claim. 

(5) Reinstatement of previously canceled claim. A claim which was 
previously canceled may be reinstated only by adding the claim as a "new" claim with a 
new claim number. 
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Claim Rejections - 35 USC § 101 



35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 



Claim 10 is rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. 



The computer program's functionality cannot be realized without a computer-readable 
medium. Thus, the computer program is treated as nonstatutory functional descriptive 
material (MPEP 2106.01.1). 



Double Patenting 



A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 
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Claims 11-20 are provisionally rejected under 35 U.S.C. 101 as claiming the 
same invention as that of claims 10-19 of copending Application No. 10/552,865 
(Konzelmann et al.). This is a provisional double patenting rejection since the 
conflicting claims have not in fact been patented. 



Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1 1-20 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. Claim 1 1 , the device for determining at least one parameter of a medium 
flowing in a main direction of a flow in a line is not described in the specification to 
enable one skilled in the art to make and/or use the invention. 



Claim Rejections - 35 USC § 102 
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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claim 10 is rejected under 35 U.S.C. 102(e) as being anticipated by Bothe et al. (US 
2006/0187303). 

Regarding claim 10, Bothe et al. discloses a computer program (34/35) having code 
means for carrying steps when the program is run on a computer (33) (Fig. 3). 

Claims 1 1-20 are rejected under 35 U.S.C. 102(e) as being anticipated by Konzelmann 
et al. (US 2007/0163338). 

Regarding claim 11, Konzelmann et al. discloses a device for determining at least one 
parameter of a medium flowing in a main direction of flow in a line (claim 10, lines 1-2), 
comprising: 

a part capable of insertion into the line with a predeterminable orientation in 
relation to the main direction of flow in such a manner that a partial stream of the 
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medium flowing in the line passes into an entry region of a channel structure formed in 
the part (claim 10, lines 4-8); and 

a structure including a measuring channel and provided with a measuring 
element for determining the at least one parameter, the measuring channel branching 
off from the entry region (claim 10, lines 9-12), wherein: 

the entry region includes a separation zone that is separated from the 
measuring channel (claim 10, lines 13-14), 

the entry region includes at least one separation aperture that opens into 
the line at a side wall of the part (claim 10, lines 15-16), 

the side wall extends substantially parallel to the main direction of flow 
(claim 10, lines 17-18), and 

the part includes at least one wind shield disposed downstream of the at 
least one separation aperture in the main direction of flow and that projects from the 
side wall provided with at least one separation aperture (claim 10, lines 19-22). 

Regarding claim 12, Konzelmann et al. discloses the at least one wind shield has, in a 
direction perpendicular to the main direction of flow and parallel to the side wall of the 
part, a lengthwise dimension L that corresponds to a multiple of a diameter of the at 
least one separation aperture and that extends in the direction perpendicular to the 
main direction over approximately an entire length of the part provided with the channel 
structure (claim 11, lines 2-9). 
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Regarding claim 13, Konzelmann et al. discloses the at least one wind shield has a flat 
surface facing toward the main direction of flow (claim 1 2). 

Regarding claim 14, Konzelmann et al. discloses the flat surface forms with the side 
wall an angle (.alpha.) that is at least 90.degree. and smaller than 160.degree (claim 
13). 

Regarding claim 15, Konzelmann et al. discloses a distance between an end of 
the at least one wind shield projecting from the side wall and the side wall is 
approximately from 0.5 to 5 millimeters (claim 14). 



Regarding claim 16, Konzelmann et al. discloses the at least one wind shield is 
provided with openings (claim 15). 

Regarding claim 17, Konzelmann et al. discloses the openings are notches (claim 16). 

Regarding claim 18, Konzelmann et al. discloses the at least one wind shield has a 
comb-like structure of teeth arranged side by side in a row, and a width of a tooth is 
greater than a distance between two adjacent teeth (claim 17). 
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Regarding claim 19, Konzelmann et al. discloses the at least one wind shield is 
disposed at a downstream end of the side wall viewed in the main direction of flow 
(claim 18). 

Regarding claim 20, Konzelmann et al. discloses the device is for determining an air 
mass flow in an intake system of an internal combustion engine (claim 19). 



Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Nghiem whose telephone number is (571) 272- 
2277. The examiner can normally be reached on M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Barlow can be reached on (571) 272-2269. The fax phone number for 
the organization where this application or proceeding is assigned is (571) 273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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PR&1ARY EXAMINER 

Michael Nghiem 



November 29, 2007 



